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To the Honorable Judges of the 

United States Court of Appeals 

for the Second Circuit: 

The City appellees present this petition for 
rehearing and suggestion for rehearing en banc of the 
decision of January 18, 1977 (attached hereto as 
“Appendix") which (1) granted appellants’ motion (in 
No. 75-7497) to vacate the order of the United States 
District Court for the Southern District of New York 
(DUFFY, J.), entered July 13, 1976 (Ell), and (2) 
granted Appellants' petition for a wr’t of mandamus 
against the District Judge. 

THE IMPORTANCE OF THE ISSUES PRESENTED 

The effect of the Court's ruling, rendered 
without oral argument, is (1) to reinstate the partial 
summary judgment entered by the District Court on April 
29, 1976 (E46) pursuant to the Court's April 26, 1976 
decision in No. 75-7497 (535 F. 2a 165) and (2) effec- 
tively to decide the crossappeals from the District 
Court's July 13, 1976 order filed by the appellants 
and City appellees (Nos. 76-6129, 76-6134). 

Thus, for the second time in less than a 
year, the same panel of this Court has, without hear- 


ing oral argument on the important constitutional issues 
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involved - issues which even now are pending before 

the Supreme Court - ordered the City, purportedlv under 
the authority of the New York City Metropolitan Area 

Air Quality Implementation Plan Transportation Controls 
("TCP"): (1) to toll the free Harlem and East River 
Bridges; (2) to ban taxicab cruising in midtown Manhattan; 
(3) to reduce parking in midtown Manhattan; and (4) .to 
require night-time freight deliveries to businesses - all 
at enormous cost, the risk of economic dislocation and in- 
deed the potential of vast increase in air pollution, re- 
sulting from traffic tie-ups which are inevitable when the 
booths block access to short and narrow bridges such as 
those which cross the Harlem River ane the narrow bridges 
which cross the East River. The consequences of this 
Court's decision are monumental. The cost of compliance 
could well jeopardize the fiscal plan adopted by the 

City under the emergency financial legislation enacted 

by the State Legislature and literally undermine the 
proper functioning of the City's government. Whatever 
funds are needed to implement the Court's order must 

be drawn from governmental services that have already 
been severely curtailed - e.g., police, fire, sanitation 
and education - because the City has no access to the 
financial markets. The implications for the City's 
residents of any further reductions in vital services are 
potentially catastrophic. Moreover, the individual City 
officials named as defendants may be subject to serious 
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Civil and criminal penalties if they fail to implement 
the Court's order. 

The fiscal, economic and social implications 
of the Court's decision should not be underestimated. 
With regard to the tolling of the Harlem and East River 
Bridges, for example, recent estimates project that an 
expenditure of at least $65 million will be required 
for site acquisition and the construction of toll Plazas. 
That is money which the City does not have, nor is there 
the reasonable prospect that the City could obtain those 
funds through the traditional avenues of governmental 
financing of capital projects. 

Moreover, the construction of toll plazas 
likely would destroy valuable taxable Property and re- 
sult in the destruction of significant business enter- 
prises whicl. now occupy the sites. 

Purthermore, current studies preliminarily 
indicate that air pollution benefits in Manhattan re- 
sulting from bridge tolls would be offset by increased 
pollution at the toll plazas in the outer boroughs. 

Aud these studies also reveal a more drastic effect 

on the City's economic hase than Uriginally anticipated, 
with the greatest impact on the City's small businesses 
and low-income residents. Similar difficulties would 

be encountered with the other: measures required by the 


Court's order. 


Quite simply, then, the premises underlying 
the TCP at the time of its adoption in 1973 have al- 
tered Signifi-antly. In Particular, the fiscal-economic 
Crisis which has continuously Plagued the City for the 
last two years has SO depleted the City's resources 
that implementation of the TCP could only be accom- 
Plished with a devastating reduction in essential 
governmental services (S4, S80). Yet the effect of 
the Court's decision is to bar elected City officials 
from cesponding to these changed circumstances by pro- 
viding the services deemed most necessary to the public 
well-being. Instead, the Court's decision holds that 
the TCP constitute a binding "pact" between the City 
and the National Government which requires strict 
implementation, notwithstanding that traditional func- 
tions of local government will be jeopardized. 

It is respectfully submitted that the doc- 
trine of a binding "pact" advanced in the Court's 
decision has no basis in law. Not Only was no author- 
ity presented by the Court to Support the doctrine, 
but significant contrary authority was ignored. [It 
is this error of law which is the ground for this pe- 
tition and Suggestion made, respectively, pursuant to 
Rules 40 and 35 of the Federal Rules of Appellate 
Procedure. Such an important and novel constitutional 
question, arising in circumstances threatening peril 
to the City of New York, warrants the consideration 
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of this Court en banc, which we urgently request. 
HISTORY OF THE CASE 

On October 11, 1974, the appellants commenced 
this action, pursuant to 42 U.S.C. §1857h-2, seeking 
declaratory and injunctive relief enforcing the TCP. 
The TCP was adopted by the State of New York, in ac- 
cordance with the requirements of the Clean Air Act, 
42 U.S.C. §1857 et seq., as the method by which auto- 
mobile emissions would be reduced to federally-prescribed 
levels. 

By order to show cause returnable July 30, 
1975, appellants moved in the District Court for a pre-- 
liminary injunction. In addition, appellants requested 
that the New York City Transit Authority be enjoined 
from increasing its mass transit fare until the Tcp 
was fully implemented by the appellees as demanded in 
the Complaint. While that moti.a was sub judice, the 
appellants moved on August 5, 1975, for partial sum- 
mary judgment as to four TCP Strategies: (1) tolling 
the Harlem and Eest River Bridges; (2) banning taxicab 
Cruising in midtown Manhattan; (3) reducing parking 
in midtown Manhattan; and (4) requiring night-time 
freight deliveries to businesses. The motion for sum- 
mary judgment was made returnable on September 12, 1975, 
by stipulation between the Parties. By decision and 
order dated August 28, 1975, the District Court denied 
appellants' motion for preliminary relief and, in ad- 
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dition, denied sua sponte - i.e., before any response 
from City appellees - the appellant:' motion for par- 
tial summary judgment. 401 ". Supp. 1386. 

The appellants brought on the appeal in No. 
75-7497 from thé ction of the District Court's order 
which denied them preliminary relief. Meanwhile, the 
City appellees moved in the District Court to dismiss 
this action for failure to state a claim upon which 
relief could be granted (Sl). The thrust of the motion 
was that section 304 of the Act (42 U.S.C. §1875h-2) 
could not. consistent with the United States Conasti- 
tution, be construed to provide a statutory basis for 
appellants' lawsuit. By stipulation between the par- 
ties the motion to dismiss was adjourned sine die 
pending the argument and disposition of the appeal 
in No. 75-7497. 

On April 26, 1976, this Court issued its 
mandate ir No. 75-7497, inter alia, directing the Dis- 
trict Court forthwith to enter partial summary judg- 
ment in favor of appellants regarding the four TCP 
strategies which were the subject of appe”lants' 
August 5, 1975 summary judgment motion. 535 F. 2d 
165. The Discrict Court entered such a judgment at 
a hearing held on April 29, 1976 (Ell). In addition, 
the District Court denied from the bench the City ap- 
pellees' then-pending motion to dismiss, but without 
prejudice to renewal thereof in the event this Court, 
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on rehearing, withdrew or modified its mandate di- 
recting the entry of summary judgment. 

On May 3, 1976, the City appellees filed 
with this Court a Petition For Rehearing. Among the 
a.guments advanced in support of a rehearing was that 
this Cour.'s decision and mandate of April 26, 1976, 
effectively denied the City appelices a day in Court 
to litigate the issues raised in their motion to dis- 
miss (Pet. Reh., pp. 3, 8-10). The Court was speci- 
fically advised of the decisions ir. jrown v. Environ- 
mental Protection Agency, 521 F. 2d 827 (9th Cir. 
1975), cert. grante _ U.S. __, 44 U.S.L.W. 3681 
(No. 75-909, June 1, 1976), Maryland v. Enviconmental 
Protection Agency, 530 F. 2d 215 (4th Cir 1975), 
cert. grar’ec, U.S. , 44 U.S.L.W. 3682 (No. 75- 
960, June 1, 1976) and District of Columbia v. Train, 
321 FP. 24 971 (D.C. Cir. 1675), cert. granted, __—iU«.s. 

_., 44 U.S.L.W. 3682 (Nc. 75-1055, June 1, 1976),* 
where, in order to avoid constitutional infirmity, en- 
forcement provisions of the Act were construed as not 
permitting enforcement suits against State and local 
officials (Pet. Reh., pp. 9-10). The Petition Por 
Rehearing noted that by virtue of those decisions 
"the enforceability of the Clean Air Act, as applied 
in circumstances virtually identical to the case at 
*Two hours of oral argumen* ‘n these cases was heard 
by the Supreme Court on January 12, 1977. 
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bar, has been rejected "y three Circuit Courts of 
Appeals" (Pet. Reh., Pp. 2-3) (emphasis added). By 
Order dated June 2, 1976 (E52), this Court denied 
the City appellees' Petition For Rehearing, but with- 
Out prejudice to consideration by the District Court 
of the "constitutional issues" raised by the City 
appellees and 

without prejudice to the right 

of the defendants to move in 

the said District Court to set 

aside the order of the said 

Nistrict Court dated April 30, 

1976, on the aforesaid consti- 

tutional grounds. 

On June 9, 1976, the City appellees moved 
Promptly to vacate the Partial Summary judgment entered 
by the District Court on April 29, 1976 (E53). The 
basis of the motion was, as with the City appellees’ 
ear.ier motion to dismiss, that the Act could not be 
construed, consistent with the United States Consti- 
tution, to Support this enforcement action. A hearing 
was held on the motion on June 1l, 1976 (E128), and 
additional Papers were received by the District Court 
on June 25, 1976. 

By decision dated July 13, 1976, the District 
Court granted in Part the City appellees’ motion to 
vacate (Ell). At the foot of the decision certifica- 
tion was made to this Court pursuant to 28 UsS.c. 
§1292(b) (£34). on August 18, 1976, this Court de- 
nied the petitions for leave to appeal filed by the 
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appellants and the City appellees pursuant to the 


District Court's certification (Docket No. 76-8335). 
However, both the appella»is and the City appellees 
also filed timely notices of appeal pursuant to 28 
U.S.C. §1291 (Docket Nos. 76-6129, 76-6134). On 
August 27, 1976, appellants then brought on the mo- 
tion to vacate the District Court's July 13, 1976 
order in conjunction with a petition for a writ of 
mandamus against District Judge Duffy (Docket No. 
76-3054), contending that in granting in part the 
City appellees' motion to vacate the District Court 
misconstrued and violated this Court's mandate of 
April 26, 1976, as modified by the order of June 2, 
1976. Pursuant to Rule 27(b) of this Court's rules, 
the appellants' motion and petition were referred 

to the same panel of this Court that had originally 
decided No. 75-7497. 

On January 18, 1977, that panel rendered the 
decision which is the subject of this Petition for Re- 
hearing. The Court held that (1) section 307 of the 
Clean Air Act (42 U.S.¢. §1857h-5) barred the City ap- 
pellees from raising below their constitutional chal- 
lenge to the Act and (2) even assuming that the consti- 


tutional argument could be raised, it was without merit. 
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POINT I 


SECTION 307 OF THE ACT DID 
NOT BAR THE CITY DEFENDANTS 
FROM RAISING THEIR CONSTI- 
TUZIONAL ARGUMENTS. 


As its primary holding the Court ruled that section 
307 of the Act (42 U.S.C. §1857h-5) barred the City appellees 
from raising their constitutional arguments before the District 
Court. Section 307(b)(1) provides, in pertinent part, that 


{a] petition for review of the 
Administrator's action in approving 
Or promulgating any implementation 
plan...may be filed only in the 
United States Court of Appeals for 
the appropriate circuit. Any such 
petition shall be filed within 30 
days from the date of such promulga- 
tion, approval, or action.... 


Paragraph (b)(2) of section 307 provides, in turn, that 
"{a]ction of the Administrator with respect to which re- 
view could have been obtained under Paragraph [{b] (1) 
shall not be subject to judicial review in civil or 
criminal proceedings for enforcement." 

The Court's reasoning with regard to the appli- 
cability of section 307 was as follows: 


The purpose of §307 was to assure 
that once an implementation plan had 
been promulgated by a state and 
approved by the EPA and a reasonable 
time had been allowed for affected 
parties to seek by way of a petition 
for review to have it modified or 
nullified, it would have finality 
and become enforceable. If states 
and their subdivisions, after pre- 
paring and through their responsible 
executives accepting the obligation 
of enforcing implementation plans 


ll 
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under the Act, were allowed to disregard 

their commitments and to renege upon the 

obligations undertaken by them, the plans 

would amount to nothing more than voluntary, 
? unenforceable declaraticns of principles. 

Congress was authorized by the Commerce 

Clause, and clearly intended. to accomplish 

more. 
Slip. Op. at 1472. 

In reaching that conclusion the Court totally 
ignored the City appellees' threshold argument that 
constitutional principles precluded a reading of section 
307 which binds a State or its subdivisions to implement 
a State-adopted plan. t is our position that the Con- 


stitution requires an interpretation of section 307 which 


makes State enforcement voluniary only, an issue the Court 
should have at least addressed when invoking that provision 
of the Act.* Instead, the Court merely engages in circular 
reasoning to support the application of section 307: the 
Commerce Clause authorized the enactment of section 307; 
section 307 is applicable -to this case; and, therefore, 
the City defendants are barred by sec..ion 307 from raising 
any constitutional questions under the Commerce Clause as 
to the interpretation of that statute. 

Nor is circular reasoning the sole prop under 


the Court's decision; an equally important support is a 


ot 
oe 


*This argument does not mean that the TCP is 
unenforceable, notwithstanding the implications 
in the Court's opinion. We have always conceded 
that the terms of the TCP are enforceable and 
may be implemented by federal officials pursuant 
to section 113 of the Act (42 U.S.C. §1857c-8) 
when local enforcement is inadequate. 
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studious failure to address even cursorily the contrary 
authorities. For example, in our brief to the Court we 
discussed at length Justice Cardozo's opinion in Steward 
Machine Co. v. Davis, 301 U.S. 548 (1937). That case in- 
volved the unemployment compensation provisions of the 
Social Security Act of 1935 (c. 531, 49 Stat. 620), which, 
like the Clean Air Act, provided for alterna:.‘ve local 
enforcement. Specifically, under the Social Secur‘+» 
Act, a federal excise £ax was imposed upon certein em- 
ployers, but a credit against that tax was allowed for 
taxes paid to an unemployment fund establisned by State 
law which, in the judgment of the federal Social Security 
Baord, satisfied federally-prescribed minimum criteria. 
Petitioner, a business located in Alabama, a State which 
had passed such a law in response to the federal legis- 
lation, challenged the Social Security Act on the ground, 
inter alia, that it violated the Tenth Amendment and 
Principles implicit in a federal system of government, 
because the State law was extracted by economic pressure 
and because Alabama was forced to surrender powers es- 
sential to its sovereign existence. 

In rejecting the petitioner's argument, Justice 
Cardozo observed that to sustain such a challenge there 
must be established the proposition that the federal law 
operated as a “[weapon] of coercion, destroying or im- 
pairing the autonc~ of the states." Id. at 586. Justice 
Cardozo viewed the :emptation" for the States contained 
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in the federal law - i.e., che prospect of retaining control 


over funds that would have otherwise beer paid to the National 
Government by employers - as not a’:in to the exertion of 
undue influence or to coercion by the National Government. 

Id. at 590. A State choosing to join the federal program 
acted of its "unfettered will." Id. 

A crucial factor leading Justice Cardozo to the 
conclusion that Alabama was participating of its own free 
wil) was that the Social Security Act permitted a State, 
at its pleasure, to repeal its uneroloyment statute and 
thereby relieve itsel. of the obligation of satisfying 
the federally-prescribed criteria: 

Alabama is s_‘li free, without breach 


of an agreement, to change her system 


over night No_ officer Or _agensy of 
the Nat ional Government can force a 


compensation law upon her or keep 
He in existence. No officer or agenc 
of that Government, ei either b Suit 


oe or other other means, can su supervise or con- 
trol t°e app app. ation o the [unemploy- 


ment compen: on] payments. 
Id. at 5°©. (Emphasis added.) That statement by Justice 
Cardozo «isarly indicates that, had the federal law not 
preserved to the States the free choice of withdrawing 
from the unemployment compensation program, there would 
have been a conflict with the Tenth Amendment. 

The First Circuit recognized as much in Natural 
Resources Defense Council, Inc. v. Environmental Protection 


Agency, 478 F. 2d 875 (lst Cir. 1973) (also discussed in 


our brief to the Court), when that court considered the 
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Obligations imposed upon Rhcde Island by its Clean Air 


G 


Ac: implementation Plan: 

[Gjiven the mechanics of state- 

federal relations, it is difficul+: 

to imagine what sort of guarantee 

the current Rhode Island executive 

or legislature could Give the E.P.A, 

to insure that adequate resources 

would be devoted to the plan. ... 

Such assurances might have a sym- 

bolic effect; however, they would 

have little more, since a governor 

Or even a present session of the 

legislature canno+ make binding 

commitments on behalf of their 

successors, nor would such repre- 

sentations seem to be € .forceable. 

Id. at 883-84, 

Neither case was discussed by -his Court, not- 
withstanding that this Court's decision will have Precisely 
the effect that the Supreme Court and the First Circuit 
indicated was constitutionally impermissible: namely, 

a State, having once adopted a plan, will be forever bound 
to implement that Plan. We also argued to the court that 
$uch a reading of the statute defeats the congressional 
objective of encouraging "cooperative federalism." Ob- 
viously, in the face of this Court's decision, no State 
will ever voluntarily Participate in Clean Air Act en- 
forcement by adopting a Plan, since such action would 
irreversibly commit the State to a Particular set of 
Policies. Rather, in order to Preserve their antonomy, 
tates will choose to defy any attempt to involve chem in 
the e1.forcement Program. See, e.g., Brown v. Environmental 


Protection Agency, 521 F. 2d 827 (9th Cir. 1975), cert. 
i5 


granted, -U.S.-, 44 U.S.L.W 3681 (No. 75-909, June 1, 1976); 


District of Columbia v. Train, 521 F. 2d 971 (D.C. Cir. 
1975), cert. granted, -U.S.-, 44 U.S.L.W. 3682 (No. 75-1055, 
June 1, 1976); Maryland v. Environmental Protection Agency, 
530 2d 215 (4th Cir. 1975), cert. granted, -U.S.-, 44 
U.S.L.W. 3682 (No. 75-960, June 1, 1976). | 

Finally, the Court's reading of section 307 rests 
on a misreading of the statute and a misstatement of the 
City appellees' position. Section 307 (b)(2) on.y bars 
review in enfcrcement proceedings of those issues that 
"could have been" presented to this Court by a petition 
under sec .ion 307(b)(1). The City appellees’ position 
here is that this suit is predicated upon an unconstituional 
interpretation of section 304 of the Act (4? U.S.C. §1857h- 
2), the citizens' suit provision. Certainly, this question 
is not one that “could have been" reviewed at the time 
of the adoption of the TCP - some eighteen months prior 
to the commencement of this suit - unless by a feat of 
legal prognostication this (and presumably all other) un- 
constitutional readings of the Act "could have been" anti- 
cipated. (Nor is there any reason to assume that this 
Cour. would have reviewed such speculative and hypothetical 
issues at that time, even if they "could have been" pre- 
sented.) Instead of addressing the issue, the Court's 
opinion mischaracterizes our position as an attack on the 
TCP strategies themselves.* Slip op. at 1473-74. 


*See p. 12 n., supra. 
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POINT II 


THE COURT ERRED IN ITS 
DISPOSITION OF THE CITY 


DEFENDANTS ' CONSTITUTIONAL 
ARGUMENTS. 


As its alternative holding the Court 


ruled that 


this suit does not raise any questions under the Tenth 


Amendment to the Constitution and Principles inherent 


a federal syscem of government. 


in 
The Court concluded that 


by adoption of “he TCP the State of New York 


thus entered into @ pact based on 
cooperative federalism under which 
it made the essential Policy choices 
and determined the “rocedures that 
Should be adopted kt» it and its sub- 
divisions to comply with federal 
Pollution standards which Cengress 
undisputably had the power to enact 
under the Commerce Clause to Protect 
the public health, Since pollution 
is interstate in Character and effect. 
Under this Pact the State, as well 

as its Subdivisions, 


became obligated 
to implement the Plan. [In return, 
it received the assurance that the 


federal government would not sub- 
stitute or administer its Own plan, 


Slip op. at 1478. 


It is noteworthy that the Court did not cite to 


any authority to Support the proposition that a binding 


"pact" was Created by State adoption of the TCP. Even 


more significant, though, is the Court's total disregard 


of the contrary authority. Steward Machine Co. y. Davis, 
——==S- _fachine Co —S¥is 


301 U.S. 548 (1937) and Natural Resources Defense Council, 
ee enense Council 


inc. ¥v. Environmental Prot 
ane ———-aiteneai Pro 
Cir; 


ection Agency, 478 F. 2g 875 (lst 


1973), discussed in Point I, Supra, clearly stand for 
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the proposition that State action taken in substitution 


for federal action does not commit the State or ics sub- 
divisions to an irreversible “pact."* Yet these cases 
are ignored by the Court in fashioning its "estoppel" 
theory. 

Instead, the Court's theory res’. on the highiy 
misleading description of the State's adoption of the 
TCP as being in exchange for an “assurance” from the 
federal government that no federal plan would be sub- 
stituted, implying that some quid pro quo was involved. 
In fact, State adoption was coerced by the threat of 
the imposition of a federal plan which would still have 
compelled 1ocal enforcement under sanction of civil and 
criminal pene:ties. See Brown v. Environmental Protection 
Agency, 521 F. 2d 827 (9th Cir. 1975), cert. granted, 
“U.S.-, 44 U.S.L.W. 3681 (No. 75-909, June 1, 1976); 
District of Columbia v. Train, 521 F. 2d 971 (D.C. 
75-1055, June 1, 1976); Maryland v. Environmental Pro- 
tection Agency, 530 F. 2d 215 (4th Cir. 1975), cere 
granted, -U.S.-, 44 U.S.L.W. 3682 (No. 75-960, June l, 
1976). 

Moreover, even assuming that there were some 
basis in.law for the concept of a "pact", in this case 


*ITt should be noted that no federal financial 


aid is given to induce State adoption of an 
implementation plan. 
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the concept rests on an erroneous description of the 


mechanics of the Act. Whether a plan is State-adopted 

or federally-promulgated, section 108 of the Act (42 

U.S.C. §1857c-2) dictates that the State shall have primary 
responsibility for enforcement. Likewise, section 113 

(42 U.S.C. §1857c-8), which provides for alternative 
federal enforcement, does not distinguish between State- 
adopted and federally-promulgated plans. Thus, the 
National Government surrenders nothing in permitting 
initial State adoption which would be ground for an 
"estoppel." 

Nor did the Court respond to the City appellees' 
argument that the TCP could not be enforced against them 
without raising questions under the Guaranty Clause, Art. 
IV, §4. The TCP was merely submitted to federal officials 
by the governor, without the concurrance of the New York 
Legislature and without the enactment of legislation pur- 
Suant to Art. 9 of the New York Constitution, which governs 

fate action with regard to the affairs of its subdivisions. 
If the Act authorized the governor to disregard his own 
state's constitutional Processes, there is a clear inter- 
ference with the republican form of government adopted by 
the people of this State. The Court's only comment on this 
point was that "the State policy must prevail, since the 
City is but a creation and subdivision of the State and 

in this case participated in the State policy-making de- 


cisions.” Slip. op. at 1480. 
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The Court also cavalierly dismissed the City 


appellees' claims under National League of Cities v. 
Usery, -U.S.-, 44 U.S.L.W. 4974 (No. 74-878, June 24, 
1976). That case holds that otherwise proper federal 
regulation of States and localities may nevertheless be 
barred by the Tenth Amendmen: here the federal law would 
interfere with the decision-meking process by which the 
State or locality provides essential governmental services 
such as fire prevention, pclice protection and sanitation. 
The principle was applied in National League of Cities 

to strike dc on federal legislation regulating she terms 

of employment for State employees. In this case we 
proffered evidence of direct interference with govern~ 
mental functions, including the diversion of already-de- 
pleted police manpower from anticrime activities to traffic 
enforcement (see “City Defendants-Appellees' Supplemental 
Exhibit"). Yet the Court found this claim of interference 
to be "neither substant.2] nor directed toward an integral 


governmental function." Slip op. at 1480. 


20 


CONCLUSION 


FOR THE REASONS STATED ABOVE, WE 
URGE THIS COURT TO GRANT REARGU- 
MENT AND. UPON REARGUMENT, VACATE 
THE ORDEP OF JANUARY 18, 1977. IN 
TBE EVENT REARGUMENT IS DENIED, 
IT IS URGED THAT THERE BE A RE- 
HEARING EN BANC. 


Pebruary 7, 1977 
Respectfully submitted, 


W. BERNARD RICHLAND, 
Corporation Counsel 
\storney for City 
Defendants-Appellees 
Municipal Building 
New York, N.Y. 10007 
(912) 566-2091 


ALEXANDER GIGANTE, JR., 
of Counsel. 


-_--— ——_ 
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Zuccorrr, Morers Tarsus, Pav O’Dwrez, J. Dovetas 
Cannorr, Jn, Wai J. Rowan, Txz0porz Karacuev- 
zorr, P.E., James Mzxror, Ocpzr Rem, Srars or New 
Yorn, Crry oy Naw Yorx, New Yore Crry TRansrr 
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F'RreNDs OF THE Eaara, Fareyps or raz Karta New Yorx 
Braycu, Natura Resovaces Derexse Councn, Inc., 
Smera Cuvus, Crrizens yor a Betrer New York, Crri- 
ZENS FoR Cieaw Am, Inc. Commirrez ror Berrer 
Taansrr, Inc., ExyvmonMenta, Actioy Coaurrion, Inc., 
Hagtem Vatiey Transportation Association, Lystrrute 
For Pusric Transportation, NYC Crzay Am Campaicn, 
New Yorr Starz Transportation Councm, Norrm Easr 
TRANSPORTATION Coatirion, Wesr Vintacr Commrrrer, 
Davw Srve, Paci Dusevt, 

Petitione,s, 
—against— 


Honoraste Kevin T. Dury, United States District Judge 
for the Southern District of New York, 


Respondent. 


Before: 
Mans¥Fretp, Towszrs and Megsxr1, 


Circuit Judges. 
2vceseenipnersethalpidpeiantinantesinans 

Motion by plaintiffs-appellants to recall this Court’s 
mandate of April 26, 1976, as modified on June 2, 1976, 
directing the United States District Court for the Southern 
District of New York to enforce four pollution-control 
strategies of the Transportation Control Plan for the 
Metropolitan New York City Area and to vacate an order 
of the district court, Kevin T. Duffy, Judge, dated July 
13, 1976, holding that the Plan was enforceable against 
the State and City of New York only as direct polluters 
bat that they were not obligated to enforce the Plan against 
others using roads, bridges or facilities controlled by the 
State or City. With the motion were consolidated a peti- 
tion by appellants for a writ of mandamus claiming vio- 
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lation of this Court’s mandate and a direct appeal from 
the district court’s decision and order. 

The motion and petition are granted. The district court’s 
decision is vacated with direction to enforce the Plan as 
originally interpreted by this Court. 
es 


Davi ScHoEysnop, Esq., Ross Sandler, Esq., 
Eric A. Goldstein, Esq., New York, N.Y., 


for Plaintiff-Appellant Natural Resources 
Defense Council, Inc. 


W. Bepwazp Ricuianp, Corporation Counsel, 
New York, N.Y. (Alexander Gigante, Jr, 


Esq., New York, N.Y., of counsel), for City 
Defendants-Appellees. 


Peter R. Tarr. Assistant Attorney General, 
Edmund B. Clark, Attorney, Nei] T. Proto, 
Attorney, Michael D. Graves, Attorney, 
Department of Justice, Washington, RC. 
(Gerald K. Gleason, Deputy Associate Gen- 
eral Counsel, Environmental Protection 
Agency, Washington, D.C., of counsel), for 
Defendant Russell E. Train. 

ee 
Maysrrexp, Circuit Judge: 


For the third time the Transportation Control Plan for 
the Metropolitan New York City Area (“the Plan”), a 
plan for control of that area’s automobile pollution, sub- 
mitted by the State of New York (“the State”) to the 
Environmental Protection Agency (“EPA”) pursuant to 
§110(a) (1) of the Clean Air Amendments of 1970, 42 U.S.C. 
§1257¢-5(a) and approved by it, is before this Court. In 
1974 we upheld the validity of the Plan in all material 
respects, see Friends of the Earth v. EPA, 499 F.2q4 1118, 
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11°6 (2d Cir. 1974) (“Friends I”), and on April 26, 1976, 
we reversed a decision of the Southern District of New 
York denying enforcement of the Plan in a citizen suit in- 
stituted under the Clean Air Act and ordered that partial 
summary judgment be granted in favor of plaintiffs en- 
forcing four strategies of the Plan,’ as to which the defen- 
dants were admittedly in default, see Friends of the Earth 
v. Carey, 535 F.2d 165 (2d Cir. 1976) (“Friends IT’). We 
noted that the defendants’ implementation of the Plan was 
already almost a year in default, that carbon monoxide 
pollution in New York City had climbed to five times the 
federal health standards, and that this Court could not 
“consistently with its duty be a party to the delaying 
Process that has led to this situation.” We ordered that 
consideration of the case on remand be given priority. 

On April 30, 1976, Judge Kevin T. Duffy of the Southern 
District of New York, at first following our mandate, 
ordered implementation and enforcement of the four pollu- 
tion-control strategies before the court and ‘required a 
detailed schedule of compliance. When our attention was 
directed in a petition for rehearing by the City of New 
York (“the City”) to the fact that the defendants desired 
to raise constitutional issues with respect to the Plan which 
had not previously been considered, we on June 2, 1976, 
denied the petition but 


“without prejudice to consideration by the United States 
District Court for the Southern District of New York 
of constitutional issues not decided prior to the entry 


a 
1 ‘T’ sge etre. gies are: reductions in business district parking, selective 

“< Gi taxicab eruising, tolls on the East and Harlem River bridges, 

and night-time freight movement Programs. At the time of this suit 

the State had consented to the imposition of eight other strategies, 
ineluding emissions inspections, mechanic training, enforeing existing 


of the order which was the subject of the notice of 
appeal .. . aud without prejudice to the right of the 
defendants to move in the said District Court to set 
aside the order of the District Court dated April 30, 
1976, on the aforesaid constitutional grounds.” 


In so ruling we did not authorize the district court to en- 
gage in reinterpretation of the Act, much less in a reinter- 
pretation that would contradict our own prior considered 
construction of it or our determination as to the scope of 
its enforceability. 

After hearing argument on the constitutional issues 
Judge Duffy on July 13, 1976 modified the partial summary 
judgment previ isly granted by interpreting §304 of the 
Act, 42 U.S.C. »i857h-2, as permitting enforcement of the 
Plan against the State or its subdivisions (including the 
City) only to the extent that they might be direct polluters 
but not as obligating them, although they were the archi- 
tects and sponsors of the Plan, to implement it against 
others despite the fact that they had agreed to do so under 
the terms of the Plan and they controlled, operated, and 
managed the roads and facilities upon which the polluting 
activities by others occurred.’ His interpretation of §304 
was based on the theory that Congressional use of the 
Commerce Clause to compel the City to enforce the Plan 
against others would violate the City’s rights under the 
Tenth Amendment, as recently expounded by the Supreme 
Court in National League of Cities v. Usery, —— U.S. —, 
44 U.S.L.W. 4974 (June 24, 1976), and by several other 
circuits in decisions holding that Congress may not order 
a state to draft an implementation plan or to enforce an 
EPA-promulgated plan. See Brown v. EPA, 521 F.2d 827 


3 Judge Duffy certified the decision for interioentory review pursuant 
to 28 U.S.C. §1292(b). On August 18, 1976, 3 Court of Appeals panel 
denied appellants leave to appeal. 
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(9th Cir. 1975), cert. granted, 44 U.S.L.W. 3681 (June 1, 
1976) ; District of Columbia v. Train, 521 F.2d 971 (D.C. 
Cir. 1975), cert. granted, —— U.S. ——, 44 U.S.L.W. 3682 
(June 1, 1976); and Maryland v. EPA, 530 F.2d 215 (4th 
Cir. 1975), cert. granted, —— U.S. ——, 44 U.S.L.W. 3682 
(June 1, 1976). Relying heavily upon these decisions, the 
district court all but emasculated the Plan as an enforceable 
instrument. 

Following Judge Duffy’s decision, appellants promptly 
md in this Court for the recall and further modification 
of our April 26, 1976, mandate as it had been modified on 
June 2, 1976, and to vacate the district court’s decision. 
Plaintiffs also petitioned us for a writ of mandamus 
against Judge Duffy, based on the claim that his decision 
violated our mandate and abused his discretion, which was 
consolidated with plaintiffs’ direct appeal under 28 U.S.C. 
§ 1291 from the district court’s decision. 

For the reasons that follow, we find that the district 
court’s July 13, 1976, decision violated our mandate and 
abused that court’s discretion. Accordingly we vacate that 
decision. We further direct that the district court’s sum- 
mary judgment of April 30, 1976, be reinstated and that 
such further relief be issued as is required to enforce the 
four strategies. 

A brief review of the litigation surrounding the Plan is 
necessary to fully understand the issues now before us. As 
amended in 1970, the Clean Air Act, § 101(b) (1), 42 U.S.C. 
§$ 1857, et seq., contains a comprehensive regulatory 
scheme designed to promote public health and welfare by 
reducing air pollution caused by various sources controlled 
or regulated by the State, including motor vehicles oper- 
ated on its state highways, bridges, and other facilities. 
Acting pursuant to the Act the Administrator of the EPA 
has established standards governing maximum concentra- 
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tions of specific pollutants in the air. Under the Act, state 
and local governments assume the primary responsibility 
for establishing and implementing air quality control pro- 
grams to meet these standards, §107(a), 42 U.S.C. 
§ 1857¢-2. Section 110(a) (1) of the Act, 42 U.S.C. § 1857c- 
5(a) (1), requires each state to submit to the EPA a plan 
for “implementation, maintenance, and enforcement” of 
these standards, which the EPA must approve if the plan 
satisfies the statutory criteria, see §110(a) (2), 42 U.S.C. 
§ 1857c-5(ay (2). If a state fails to submit a plan or if its 
plan fails to meet the criteria, the EPA is obligated to pre- 
pare and promulgate a substitute plan for that state, 
§ 110(c), 42 U.S.C. § 1857¢e-5(c) (1), which may be enforced 
by the EPA. 

On April 30, 1971, the EPA Administrator promulgated 
national primary and secondary air quality standards for 
six pollutants, following which each state was obligated 
under the Act to submit its implementation plan for these 
pollutants, including transportation controls necessary to 
attain primary air quality standards. If a state did not 
submit a plan of its own, it faced the promulgation and 
enforcement by the Administrator of an EPA-prepared 
plan. The State of New York, with the assistance of the 
Departiment of Air Resources of the New York City En- 
vironmental Protection Administration and other city 
agencies, prepared and promulgated the Plan here at issue 
to meet the primary standards for carbon monoxide, hydro- 
carbons, oxidants, and nitrogen dioxide in the New York 
City Metropolitan area.’ The Plan, containing 32 specific 


3 The Plan refers at the outset to the “cooperation and extensive 
effort” of the New York City agencies in its preparation, stating: 

“Preparation of this plan has required cooperation and extensive 

effort by many individuals and agencies. In particular, staff of 

the Department of Air Resources of the New York City Environ- 

ental Protection Administration made a major contribution through 
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strategies, is designed to meet “primary ambient” (outdoor 
surrounding air) standards and to attain “secondary am- 
bient” standards “requisite to protect the public welfare 
from any known or anticipated adverse effects associated 
with” air pollution. The Plan was submitted to the EPA 


expert dedicated effort. Other city, state, and Tegional agencies 
Provided valuable assistancs 


In his letter dated April 17, 1973, submitting the Plan to Hon. William 
D. Ruckelshaus, Administrator of the EPA for approval, Governor Nel- 
son A. Rockefeller stated that “The City of New York has worked with 
us in developing this plan” and quoted a letter received from Mayor 
John V. Lindsay, dated April 16, 1973, which, while expressing reserra- 
tions as to the City’s capability of financing the costs of implementing 
the Plan, stated that “New York City is committed to meeting Federal 
air standards under the Clean Air Act of 1970,” that “We have cp- 
Operated in the development of the New York City Metropolitan Air 
Quality Implementation Plan Proposed by the State and are convinced 
that the Plan accurately reflects the scale of effort and types of 
measures which must be undertaken to meet the 1975 air standards.” 
Mayor Lindsay further stated, “We must make a sincere effort over 
the coming months to examine the public costs and explore appropriate 
new revenue sources. Upon Federal approval of the plan and a com- 
mitment of adequate fiscal resources, the City will support and will 
move to implement the measures necessary to meet the Federal require- 
ments for cleaner air.” 

Governor Rockefeller’s letter of submission further advised the Ad- 
ministrator of EPA that “To carry out the Federal mandate set forth 
im the Clean Air Act of 1970, the State and the City hrve no alternative 
but to implement the following primary ‘strategies’ (actions under the 
overall plan) as rapidly as possible”. There follow a list of strategies 
whieh include those which were the subject of the order here at issue. 
The Governor further advised that he was submitting to the New York 
State Legislature bills to implement some of the strategies, that 

“The State and City of New York are ready to commit to major 
innovations to reduce the pollution frem transportation sources in 
the metropolitan area. Both the City and the State, however, will 
require new funding to support this program—both money to 
administer the program end assistance in making capital invest- 
ments necessary to bring about required improvements in mags 
transit. 

“Congress has mandated; Congress should also previde necessary 
funds. An important facet of this action by Congress should be 
to allow urban states to use their share of highway trust fonds for 
mass transit.” 
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after public notice and hearings, and was approved by the 
EPA on June 22, 1973, with certain revisions.‘ 

In 1974 some of the plaintiffs in this action sought review 
of the Plan sursuant to § 307(b) (1) of the Act, 42 U.S.C. 
§ 1857h-5(b) (1), on the grounds that it was vague and 
inadequate and that the State had failed to provide “ade- 
quate assurances” that there would be sufficient funds to 
implement it. The State joined the EPA in defending the 
Plan, which we upheld in all substantive respects. Among 
other things we directed the Administrator to “provide a 
detailed document of his rationale” as to the basis for the 
EPA's determina‘ion that adequate State resources had 
been commit: > the Plan. Friends I, 449 F. 2d 1118, 1126 
(2d Cir. 1974). We declined in that action to order imme- 
diate implementation of the Plan for the reason that 
jurisdiction in the suit rested on $307(b) (1) of the Act, 
which. is restricted to reviewing the correctness of the 
Administrator’s approval of a state plan. We noted, how- 
ever, that § 304 of the Act was available to citizens to bring 
suit in the district court to enforce impler 2ntation of the 
Plan in the event of the failure of the State to do so. 

In Friends II, supra, the present plaintiffs brought suit 
pursuant to §304 of the Act, 42 U.S.C. 41857h-2, which pro- 
vides that 


4 We considered the principal New York implementation plan in 
Natural Resources Defense Council v. EPA, 494 F.2d 519 (24 Cir. 
1974). However, that plen did not include the transportation plan at 
issue im the present case because the Administrator had granted an 
extension of the date for the submission of the plans, and the date 
of compliance with applicable standards was extended to May 31, 1977. 
Subsequently, the District of Columbia Circuit in Natural Resources 
Defense Council v. EPA, 475 F.2d 968 (1973), invalidated that exten- 
sion and the date for submission of the ®'>te of New York plan was 
set at April 15, 1973, with the date of compu» we with air quality stan- 
dards set at Muy 31, 1973. See Vriends of the Earth v. BPA, 490 F.2d 
1118, 1121 (24 Cir. 1974). 
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“any person may commence a civil action on his own 
behalf—(1) against any person (including (i) the 
United States, and (ii) any other governmental in- 
strumentality or agency to the extent permitted by the 
Eleventh Amendment to the Constitution) who is al- 
leged to be in violation of (A) an emission standard 
or limitation under this chapter or (B) an order issued 
by the Administrator or a State With respect to such 
a standard or limitation. . . .” 


The section defines the term “emission standard or limi: 
tion” to include “a schedule or timetable of compliance 

- - Which is in effect under this chapter... or under an 
applicable implementation plan.” 


We held in Friends ITI that the City and State were re- 
quired to implement the four strategies which were before 
the court, concluding that after our prior review of the 
EPA’s approval of the State-promulgated Plan it became 
“controlling and must be carried out by the state” and 
“binding upon and enforceable against state and local offi- 
cials.” 535 F.2d 169, 170. We examined the citizen suit 
provisions of the Act, $304, and concluded that the district 
court could not escape enforcing the Plan on the grounds 
that the EPA was negotiating with the State concerning 
the Plan or that the ta.k of enforcing the Plan would be 
unduly burdensome to administer, stating: 


“The plaintiffs’ right under the Act to seek such an 
enforcement order is beyond challenge. ... They have 
fully discharged their responsibility to provide stat- 
utory notice. ... We cannot disregard the frank state- 
ment made by New York State’s Assistant Attorney 
General some two years ago, that this ‘is a legally 
enforceable plan... a legally adequate plan,’ and that 
‘{i]f there is a valid legal ground for... a refusal 
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{to enforce the Plan], we have not been able to find 
it... .” 535 F.2d at 178-80. 


We held that the district court had “abused its discretion” 
in “denying citizen enforcement of the lawfully established 
Plan,” and we mandated immediate relief. 


“(T]he plaintiffs mistake the nature of the City’s mo- 
tion. The motion does not seek to challenge the action 
of the Administrator in approving the [Plan] ; rather 
it challenges the interpretation of $304 by plaintiffs 
and is properly raised in this proceeding. Moreover, 
as noted above, the Court of Appeals in its denial of 
the City’s motion to rehear, endorsed the City’s right 
to make the present motion.” 


Thus, notwithstanding our decision that the State-r romul- 
gated Plan “became binding upon and enforceable against 
state and local officials” through a citizen suit pursuant to 
§304, the district court concluded that our mandate did not 
preclude it from determining “Who must enforce the plan 
and against whom it may be enforced.” Judge Duffy then 
concluded that the Act did not obligate the State and its 
subdivisions to enforce it, even though they had prepared 
it, promulgated it, represented in it that the Plan would be 
enforced by the State and City through their agencies, and 
on that basis had sought and obtained EPA approval of it. 

In interpreting §304(a) of the Act, 42 U.S.C. §1857h-2(a), 
as authorizing citizen suits against states and their subdi- 
visions only for non-compliance based on their own actual 
pollution rather than upon their failure or refusal to en- 
force a state-promulgated plan, Judge Duffy reasoned “im. 
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to interpret the Act as permitting a citizen or the EPA to 
obtain a court order requiring the State or City to erforce 
a state-promulgated plan approved by the EPA would pose 
the same constitutional hurdles as those suggested in Brown 
v. EPA, 521 F.2d 397 (Sch Cir. 1975), cert. granted, 44 
U.S.L.W. 3681 (June 1, 1976), and Districts of Columbia v. 
Train, 521 F.24 971 (D.C. Cir. 1975), cert. granted, 44 
U.S.L.W. 3682 (June 1. 1976),* where the courts held that 
unless the Act was interpreted to preclude the federal gov- 
ernment from imposing sanctions on a state or its officials 
for failure to implement or enfor-e EPA-promulzated anti- 
pollution regulations. the use of the federal commerce 
power to do so might violate tie Tenth Amendment and the 
Constitntion’s guarantee of a republican form: of govern. 
ment to the strtes, Const, Art. IY, «. Said the district 
court: 


“Once a plan has been approved br the Administrator 
it is in the same Dosture as a plan which the Adminis- 
trator has promulgated for the purposes of enforce- 
ment.... 

“In view of the fact that the TCP {the Plan] was 
submitted by the Governor alone withont any legisla- 
tion it cannot be said that any binding commitment to 
taforce the plan was ever mace by the state. Thus, 
the Governor’s submission was the functional equiv- 
alent of the suggestions of an interested party at hear- 
ings the Administrator might have held on his own 
plan.” 


Judge Duffy concluded that “The only option available to 
the Administrator when the state does not enforce a plan 


5 Two factually and legally similar ~-ses are Maryland v. EP 4, 530 
P.2d 215 (4th Cir. 1973), cert, granted, 44 U.S.L.w. 3682 (June 1, 
1976), and State of drieona vy. EP4, 521 F.2d 825 (9th Cir. 1975), 
cert. granted, 44 U.S.L.W. 368) (Jane 1, 1976). 
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is to enforce the plan himself and to sue the actual polluters 
or violators of the plan’s requ.rements.” * 

Appellants contend that the district court’s decision and 
holding violate our April 26 and June 2 mandates, and is 
contrary to controlling legr' principles. We agree. 


Discussio¥ 


At the outset we face the question of whether the City 
has standing to claim that enforcement f the State- 
promulgated Plan represents an unwarranted invasion of 
its sovereig: ‘vy ‘1 violation of the Tenth Amendment. Ap- 
pellants argu. -hat since the Tenth Amendment protects 


6 The district court analyzed each of the four strategies under con- 
sideration in the case to determirc the extent to which it impose 
duties upon the State as a direct or indirect polluter, rather thr 
requiring the State to enforce strategies against cit'ten p sters. Wir 
respect to the Central Business District Parking strategy, the cour: 
found unenforceable the State's incentive program for private garage 
owners to abandon their facilities, the State's plan to purchase private 
garages, and certain planning and data collection programs to be 
undertaken by the City and State. The court found the* reauction of 
on-street parking and a freeze on new permit. for off-street garages 
would be permissible. 

With respect to the Taxi-Cruising “Limitation strategy, the sonrt found 
that data collection, public education programs and plan fo-av!acion 
were outside the scope of a proper order, but that a rian to restrict 
taxi licensing might be enforceable. The After-Hours Delivery strategy, 
desigred to limit deliveries during heavy-trafic hours, was heid es- 
foreeable only to the extent that the defendants themselves were de 
liverers or receivers of goods. Finally, with respect to the imposition 
of tolls om the East and Harlem River bridges, designed to discourage 
automobile traffic from entering Manhattan, the district court found 
that the State could not be required to constrvet toll facilities, and it 
aecepted the position of the Federal Highwry Administrator that at 
least four of the bridges, constructed with federal funds, could not be 
tolled by the State. However, in « later opinion letter dated June 28, 
1976, which was submitted to the district court by the United States 
Attorney's Offic, this time the General Counsel of the Denartment of 
Transportation, the Fed:ral Housing Administrator's superior, advised 
that there is no federal bar to tolling the four tridges as part of a 
traffle control program pursuant to the Clean Air Act. 
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only state governments the claim may only be asserted by 
the State, which has not challenged the enforcement of the 
Plan against it, and not by the City. We disagree. 

The City claims that a judgment directing it to enforce 
the Plan would interfere with its governmental interests 
in allocating funds, police resources and in making policy 
dec.sions. In its recent decision in National League of 
Cities v. Usery, 44 U.S.L.W. 4974 (June 24, 1976), the Su- 
preme Court held that Congress is prohibited by the Tenth 
Amendment from using its power under the Commerce 
Clause to impair “attributes of sovereignty attaching to 
every state government” and that these attributes extend 
to a state’s political subdivisions, including local govern- 
mental units. Said the Court: “Interference with integral 
governmental! services provided by such subordinate arms 
of a state government is therefore beyond the reach of 
Congressional power under the Commerce Clause just as 
if such services were provided by the state itself.” Id. 
4980, n.20. The Court further made it clear that the fed- 
eral Commerce Clause may not “impermissibly interfere 
with traditional -. .. nmental functions,” which were de- 
fined to include “such areas as fire prevention, police pro- 
tection, sanitation, public health and parks and recreation,” 
44 U.S.L.W. 4979. 

Applying these standards, the City’s claim satisfies tra- 
ditional notions of standing since the City is allegedly 
threatened with injury to its governmental interests and 
is within the class of entities which the Supreme Court has 
held to be protected from incursions of federal power. See 
Warth v. Seldin, 422 U.S. 490, 498-502 (1975). Where a 
state has delegated to a city as one of its subdivisions the 
furnishing of services which constitute part of traditional 
governmental functions, the city has standing to raise a 
claim of impermissible interference with “those funda- 
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mental decisions upon which their systems for perform- 
ance of these functions must rest... .” National League of 
Cities v. Usery, supra, 44 U.S.L.W. at 4979. 

Nor does the City lack standing because of the failure 
of its creator, the State, to join in its claims. It is true 
that the State has not only failed to join the City in as- 
sertirg the latter’s defenses to enforcemeut of the Plan 
but, to the contrary, has defended the Plan and concedes 
that it is enforceable against it. However, we are not faced 
with a situation in which enforcement is sought solely 
against the State, or with a challenge by the City directed 
against a State-implementcd statut:, in either of which 
events the City might lack standing, see, e.g. New York 
v. Richardson, 473 F.2d 923 (2d Cir.), cert. denied, 412 
U.S. 950 (1973). Instead this enforcement proceeding is 
directed against the City and its officials. To the extent 
that the State has delegated certain sovereign powers to 
the City and left it up to the City to comply with the Plan, 
the State’s failure to join in the City’s claim does not elim. 
inate the City’s claim that it will be directly injured in the 
performance of governmental functions by the allegedly 
impermissible exercise of federal power. The City there- 
fore has standing. 

Appellants next contend that the district court should 
have denied the City’s motion to vacate the partial sum- 
mary judgment previously entered s,-ainst it on the ground 
that the City was precluded from making the motion by 
§307(b)(2) of the Act, which bars any defense in an en- 
forcement proceeding for “which review could have been 
obtained” in a petition for review of the Administrator’s 
approval of a plan. Appellants contend that the arguments 
that enforcement of the Plan would violate the City’s Tenth 
Amendment rights and that the Plan should be enforce- 
able only against the State and City as direct polluters, 
could have been raised by a petition for review filed by 
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the City within 30 days after the Administrator’s approval 
of the Plan and cannot therefore be asserted at this late 
date, 

The purpose of § 307 was to assure that once an imple- 
mentation plan had been promulgated by a state and ap- 
proved by the EPA and a reasonable time had been 
allowed for affected parties to seek by way of a petition 
for review to have it modified or nullified, it would have 
finality and become enforceable. If states and their sub- 
divisions, after preparing and through their responsible 
exceutives accepting the obligation of enforcing implemen- 
tation plans under the Act, were allowed to disregard their 
commitments and to renege upon the obligations under- 
taken by them, the plans would amount to nothing more 
than voluntary, unenforceable declarations of principles. 
Congress was authorized by the Commerce Cl: 18e, and 
clearly intended, to accomplish more. As Senator Muskie, 
the floor manager of the Senate version of the Act stated, 
“Federal enforcement under section 113 leaves the primary. 
responsibility with the States for enforcing requirements 
under implementation plans,” 116 Cong. Rec. 42385 (1970). 

In order to protect public health effectively Congress 
provided that such plans, after fair allowance for due 
process, would be enforceable. For these reasons {307 has 
been upheld as a bastion of enforceability. See Union Elec- 
tric Co. v. EPA, 44 U.S.L.W. 5060 (June 25, 1960) ; Oijato 
Chapter of Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir. 
1975) ; Getty Oil Co. v. Ruckelshaus, 467 F.2d 349 (3d Cir. 
1972), cert. denied, 409 U.S. 1125 (1973). 

Were we now confronted with a claim that the State and 
City had until recently been unaware of the scope, terms 
and reach of the Plan or of the scheme for its enforcement, 
and hence were not in a position sooner to question its 
constitutionality or interpretation, the defenses now belat- 
edly invoked by the City might conceivably be entertained. 
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In contrast, the Picture before us is one where the City, 
having voluntarily cooperated with the State in the drafting 
and promulgation of the very strategies now attacked by 


Permit the EPA to draft and implement a plan, which 
would have occurred if the State had defaulted in doing so, 
the State and City long ago chose to exclude the EPA from 
the policy-making Process and to draft the Plan themselves 
subject only to EPA review and approval. In clear and 
unmistakable terms the Plan obligat them to carry ont 
the very strategies which the City now contends that it 
cannot be ordered to enforce. Indeed, the Plan repeatedly 
refers to and lists the different State and City departments 
and agencies that are to implement these strategies, includ- 
ing the borough governments, the Interstate Sanitation 
Commission, Port of New York Authority, Triborough 
Bridge and Tunnel Authority, New York State Thruway 
Authority, New York City Fire and Police Departments, 
New York City Hospital and Ambnlance Operators, and 
Metropolitan Transportation Authority. Moreover, the 
record shows that the City’s EPA Administrator was ad- 
vised in September 1973 by one of the City’s counsel that 
the Plan was enforceable against it. 

There is no Suggestion that upon the State’s submiss;on 
of the Plan to the Administrator of the EPA in 1973 for 


proval of the Plan by the Administrator, the City could 
within 30 days have filed a petition for review, advancing 
its present contentions to the effect that the Plan, insofar 
as it provided for implementation of certain strategies by 
the City or its agencies, be revised or modified to relieve it 
of any obligation to enforce the Plan’s strategies against 
others. 

Had the City taken such action, the Administrator might 
well have disapproved the Plan on the ground that its 
provisions for implementation and enforcement were 
illusory and therefore did not meet the criteria specified in 
$110(a) (2) of the Act, 42 U.S.C. § 1857¢c-5(a) (2). If the 
Administrator had nevertheless approved the Plan, the 
court upon a petition for review, would have been obligated 
to consider whether the Plan was, for the constitutional 
reasons now advanced by the City, unenforceable as written 
and decide whether the Administrator was required to 
approve it under §110(a) (2). See Train v. Natural Re- 
sources Defense Council, 421 TS. 60, 79 (1975): South 
Terminal Corp. v. EPA, 504 F. 2d 646, 676-80 (1st Cir. 
1974). Had the Administrator disapproved the Plan or 
the court set aside his approval of it, the Administrator 
wor d then have had the opportunity to take appropriate 
action, including the promulgation of an EPA-formulated 
plan in lieu of the Plan here under consideration, which 
the EPA could then have enforced. At this date, almost 
four years after the Administrator’s approval of the Plan, 
to permit the City to renege upon its commitments would 
defeat the purpose of the Act, which is to protect the 
public health. 

Since the City could have advanced its present conten- 
tions by way of a petition for review of the Administrator’s 
approval of the Plan in 1973 and chose instead voluntarily 
to commit itself to enforcement of the Plan, we hold that 
the City has waived its right to assert these contentions 
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and is precluded by § 307(b) (2) of the Act from raising 
them in an enforcement proceeding instituted under § 304. 
See Vargas v. Trainor, 508 F. 2d 485 (7th Cir. 1974), cert. 
denied, 420 U.S. 1008 (1975) (waiver by state welfare offi- 
cial of state’s Eleventh .1mendment righis). Our modifica- 
tion of our mandate to permit the City to raise constitp- 
tional issues was not designed to permit the City to attack 
the Plan on grounds which amount to an about-face of its 
own endorsement of the Plan and which could have been 
raised ty it years ago. 

Nor can the City at this late date escape the obligations 
voluntarily undertaken by it the ground that the Plan 
failed to furnish adequate assurances that the State would 
have the necessary Personnel and funding to carry out 
implementation. The State has not been heard to assert 
this or any other argument as a basis for invalidating the 
Plan. Nor has the State sought iv avoid responsibility for 
its enforcement. On the contrary, it has acknowledged the 
enforceability of the Plan. See Friends II, supra, at 170, 
179-80. We would not be justified, therefore, in assuming 
that the necessary legislative and budgetary steps will not 
be undertaken to carry out the Plan. Should the State 
conclude that the Plan should be revised, it mav submit 
such revisions as are necessary to the Administrator for 
approval rnder $110(a)(3) of the Act. 

Even if we were to assume that the City had not waived 
the claims asserted by it upon remand and was not pre- 
cluded by $307 from asserting them, we would be forced to 
conclude that the district court erred in holding that the 
State and its political subdivision, the City, were not obli- 
gated to enforce the Plan. The language of the Plan itself 
makes it clear beyond any reasonable doubt that both the 
State and City represented that their responsible officials 
would carry out each of the detailed strategies outlined 
in the Plan, using the State and City personnel and facil- 


1475 


ities described in the Plan. Indeed the Plan, which was 
Prepared by the New York State Department of Environ- 
mental Conservation with participation by New York City’s 
Environmental Protection Administration, was submitted 
by the Governor of the State of New York to the EPA 
Administrator for approval, 

In effect, the district court held that after a state, with 
the participation and cooperation of its political subdivi- 
sion, drafts and submits to the EPA for approval an im- 
plementation plan (1) which complies with the criteria of 
3110 of the Act, (2) which is approved by the Administra- 
tor as required by the Act, see Cnion Electric Co. vy. EPA, 
supra, (3) which has the effect of foreclosing formulation 
and imposition of a substitute federal plan, see Vatural 
Resources Defense Council ¥. Train, supra, and (4) which 
is acknowledged br the state to be entoreeable, the snb- 
division may nevertheless renege on enforcement of the 
Plan on the ground that it would prefer to use its scarce 
resources for other purposes despite & statutory scheme 
which contemplates mandatory enforcement. See Natural 
Resources Defense Council v. Train, supra. This decision 
is directly contrary to our holding that “acceptance by the 
EPA and judicial ratification by this court” resulted in the 
Plan becoming “binding upon and enforceable against 
state and local officials, subject only to the narrow revision 
and postponement provisions allowed by the Act.” We 
held that “Once a citizen suit to enforce an EPA-approved 
state implementation plan has been properly commenced, 
the district court is obligated . . . to issue appropriate or- 
ders for its enforcement.” 

The authorities relied upon by the district court as the 
basis for departure from our mandate, Brown y. EPA, 
supra, and District of Columbia vy. Train, supra, are clearly 
inapplicable to this case, In each of those cases, as well 
as in State of Maryland vy. EPA, supra, and in State of 
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Arizona v. EPA, supra, the EPA, a federal agency, sought 
to compel states or their political subdivisions to take steps 
(including appropriation of funds, adoption of legislation 
and use of state agencies and police) to implement and en- 
force a plan formulated by the EPA without any participa- 
tion on the part of the state or any authorization of or 
consent to implementation or enforcement by the state. 
The basic question raised by these decisions, as to which 
we intimate no View, was whether the federal government 
might, without violating the state’s Tenth Amendment 
rights, impose upon a state government a series of federal 
policy decisions concerning control of transportation. 
related pollution, and through imposition of sanctions re- 
quire the state to enact and enforce anpronriate measures 
essential te carry out the federal plan. The courts in those 
cases interpreted the Act as not permitting such intrusion 
by the federal government into state sovereignty except 
to the extent that the pollution might be caused solely by a 
source or activity controlled by the staie (@.g., state-owned 
vehicles or incinerators) since the states otherwise might 
be deprived of control over the extent and manner in which 
their tax revenues could be spent and thus he turned into 
instruments for implementation of federally-dictated pol- 
icies at variance with their own. All of this, it was indi- 
cated, might violate the states’ Tenth Amendment rights 
or their righ toa republican form of government. See 
Const. Art. IV, §4, 

Although the district court here attempted to place the 
present case within the mold of Brown, District of Colum- 
bia and Train, the facts and the issnes here are significantly 
different and clearly distinguishable. The most funda- 
mental difference lies in the fact that, in contrast to those 
cases, the State here has clearly and unequivocally promul- 
gated its own pollution-control plan which represents its 
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own policy decision, formulated through public notice by 
the State to its citizens and local governments, and through 
State-conducted public hearings. 


The Plan was enacted in compliance with a statutory 
scheme which the State knew would result in federal ap- 
proval so long as the State plan met the eight specified 
criteria, as well as in foreclosing promulgation of a federal 
plan that would have been enforceable against polluters 
by the EPA or by citizens. The State thus entered into a 
pact based on cooperative federalism under which it made 
the essential policy choices and determined the procedures 
that should be adopted by it and its subdivisions to comply 
with federal pollution standards which Congress undis- 
putably had the power to enact under the Commerce Clause 
to protect the public health, since pollution is interstate 
in character and effect. Under this pact the State, as well 
as. its subdivisions, became obligated to implement the 
Plan. In return, it received the assurance that the federal 
government would not substitute or administer its own 
plan. We find that this scheme does not impermissibly 
interfere with the governmental functions of the State or 
of its subordinate arm, the City. 

The parties do not, and indeed cannot, dispute the fact 
that the Clean Air Amendments of 1970 regulate an area 
well within the federal government’s plenary commerce 
power. Fry v. United States, 421 U.S. 542, 547 (1975); 
Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 
(1964). The question, therefore, is whether this admittedly 
valid exercise of the commerce power nonetheless imper- 
missibly interferes with the integral governmental fune- 
tions of a state and its local governments. In National 
League of Cities the Supreme Court held that the princi- 
ples embodied in the Tenth Amendment limit federal power 
to the extent that 
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“there are attributes of sovereignty attaching to every 
state government which may not be impaired by Con- 
gress, not because Congress may lack an affirmative 
grant of legislative authority to reach the matter, but 
because the Constitution prohibits it from exercising 
authority in that manner,....” 44 U.S.L.W. at 4977. 


Applying this basic principle, the Court held that the 
1974 Amendments to the Fair Labor Standards Act, 29 
U.S.C. §§201, et seq., which extended the coverage of its 
minimum wage and maximum hour provisions to almost 
all public employees of the states and local governments, 
transgressed the Tenth Amendment because the effects of 
the amendments would be to increase state a d local bud- 
getary requirements very substantially, to curtail state and 
local policy initiatives, and to cause significant cutbacks 
in state and local training programs. as well as in local 
affirmative action employment and internship programs. 
The net result would be to interfere with the integral fune- 
tions of these governments by altering or displacing their 
ability to structure emplover-employee relationships in 
such areas as fire prevention, police protection, sanitation, 
public health, and parks and recreation. Said the Conrt, 
“If Congress may withdraw from the States the authority 
to make those fundamental employment decisions .. . we 
think there would be little left of the States’ ‘separate and 
independent existence,’” 44 U.S.L.W. at 4979. 

In determining whether an otherwise valid exercise of 
the federal commerce power would impermissibly impair 
state sovereignty we are therefore required to balance the 
reason for the exercise against the extent of usurpation of 
state policy-making or invasion of integral state functions 
that would result, giving “appropriate recognition to the 
legitimate concerns of each government.” Pacific Coast 
Dairy v. Department of Agriculture, 318 TS. 285, 304 
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(1942) (Murphy, J., dissenting). The present case presents 
neither an interference with integral governmental func- 
tions of the City, nor a usurpation of State or City deci- 
sion-making. On the contrary, the Plan reflects State and 
City policy decisions to be carried out by them according 
to their own dictates rather than those of the federal gov- 
ernment. In formulating, proposing, and revising the Plan 
through public notice and public hearings, the State exer- 
eised its sovereign powers to make policy choices partici- 
pated in by its citizens and its political subdivisions. In- 
deed, the State’s freedom to choose and formulate its own 
policy concerning erucial local issues was preserved by 
and written directly into the Clean Air Act Amendments 
of 1970. As Justice Rhenquist noted in Train v. Natural 
Resources Defense Council, supra, 421 U.S. at 60: 


“Onder §110(a)(2), the Agency is required to approve 
a state plan which provides for the timely attainment 
and subsequent maintenance of ambient standards, 
which also satisfies that section’s general requirements. 
The Act gives the Agency no authority to question the 
wisdom of a State’s chu..es of emisston limitations if 
they are pa” fa plan which satisfies the standards of 
§110(a)(2)... .” (Some emphasis supplied). 


To the extent that the City claims that enforcement of the 
State-promulgated policies would displace City policy in 
allocating its resources, the State policy must prevail, since 
the City is but a creation and subdivision of the State and 
in this case participated in the State policy-making 
decisions. 


The City’s claim of federal interference with its police 
power, legislative and budgetary policies, and with other 
services wholly within its control, is neither substantial 
nor directed toward an integral governmental function. 
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The City does not allege, for instance, that enforcement of 
the Plan will entail basic structural changes in police 
services or in any other traditional local service. The 
impact of enforcement, to the contrary, can be expected 
merely to involve the use of existing structures and per- 
sonnel to make changes in various traffic programs, licensing 
procedures, and parking, delivery and taxi regulations. 
The necessity of appropriating funds for the construction 
of toll facilities (from which it will receive revenue) or for 
the acquisition of private garazes under the business- 
district parking reduction plan does not amount to the kind 
of injury found to be impermissible in Vational League of 
Cities, since the essential policy choices involved in creating 
the program were entirely within the control of the St’ te 
and the participating City agencies. and not imposed by the 
federal government. 

Moreover, the prospect that the City may be required to 
take action in the area of transportation control cannot 
be considered an interference with an “integral” govern- 
mental program or service. The regulation of traffic on 
roads and highways, with its strong regional and interstate 
character (particularly in the New York City metropolitan 
area), has long been considered to be a cooperative effort 
between City, State and federal authorities, with no single 
entity being able to provide or impose a comprehensive 
traffic system, and with federal power, where necessary, 
taking precedence. See City of Burbank v. Lockheed Air 
Terminal, Inc., 411 U.S. 624, 638-39 (1972). Quite signif- 
icantly, in National League of Cities v. Usery, supra, 44 
U.S.L.W. at 4980 n.18, the Court reaffirmed the validity of 
United States v. California, 297 U.S. 175 (1936), on the 
grounds that a state could be required to operate its rail- 
road lines in conformity with federal regulations despite a 
claim of interference with state government. The Supreme 
Court distinguished United States v. California from 
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National League of Cities on the ground that the operation 
of a railroad ‘vas not “an area that the States have re- 
garded as integral parts of their governmental activities.” 
The same can be said of the operation of streets and 
bridges so far as their impact on the national problem of 
air pollution is concerned. 

The enforcement mechanism at issue in this case is, we 
believe, closer to the Economic Stabilization Act of 1970, 
upheld in Fry, et al. v. United States, 421 U.S. 542 (1975), 
and distinguished by the Court in National League of 
Cities, which authorized the President to freeze the wages 
of state employees during a severe threat to the national 
economy. Reasoning that “effectiveness of federal action 
would have been drastically impaired” if state employees 
were excluded from the Act, the Supreme Court upheld the 
statute. In National League of Cities. the Court found Fry 
“quite consistent” with its holding because in Fry (as here) 
there was (1) a “serious problem which endangered the 
well-being of all the component parts of cur federal system 
and which only collective action by the National Govern- 
ment might forestall,” (2) 4 carefully drafted program 
designed for very limited interference with states’ freedom, 
and (3) a program that “displaced no state choices as to 
how governmental operations should be structured.” 44 
U.S.L.W. at 4979. 

The facts here are analogous. The Clean Air Act Amend- 
ments of 1970 are directed toward a significant national 
health and safety problem—air pollution—which respects 
no political boundaries. Residents in the vicinity of New 
York City, including some persons in New Jersey and Con- 
necticut, are critically in need of a reduction in carbon 
monoxide pollution which was, at the time of this suit, 
five times the national health standard. The entire strac- 
ture of the Clean Air Amendments was aimed at providing 
the states with primary responsibility for establishing 
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policy and implementation procedures to meet the national 
goals in order to minimize federal intrusion. Federal im- 
position of policy upon the State never took place in this 
case, and would only have taken place under the Act if the 
State had refused to submit its own Plan. In the context 
of the enforcement of the Plan through citizen suit, the 
choices and procedures are the products of State choice, 
not of federal policy, and may legitimately be enforced by 
the district conrt.’ 

For these yas, we grant appellants’ motion to vacate 
the decision ut the district court dated July 13, 1976, and 
for a writ of mandamus, and remand the case to the district 
court with directions to reinstate its partial summary judg- 
ment entered on April 30, 1976, to the end that the pollution 
control strategies which were the subject of that judgment 
will be promptly implemented. 


———_——_——_ 


7 Our decision that the Plan is enforceable is not to be construed ss 
relieving the EPA Administrator of his duty to provide, pursuant to 
our order in Friends I, supra, 499 F.2d at 1126, a statement of the 
available State, City and federal resources for implementation of the 
Plan. However, while the State and City hsve, in submitting the Plas 
to the EPA Administrator for approval in 1973, expressed reservations 
about their capability of financing the costs of implementation and we 
are well aware of the current fiscal crisis in which the City finds itself, 
neither hes stated that it must for financial reasons renege a the 
semmitmenta made by it when the Plan was submitted to the EPA 
for approval in 1973. Nor have we been advised that the New York 
Legisieture has refused to appropriate the funds needed to implement 
the Plan. The State's appropriation of adequate resources for the 
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